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11.05.2022   

 Both sides are represented.  

 I have already heard learned counsel appearing for 

both sides. 

 This instant Misc (J) case has arisen on petition no. 

06/2020 dated 02-01-2020 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

 Today, I am going to dispose of this instant Misc(J) 

case. 

 The main contention of the petitioner’s case is that 

the Amasor Ali, Isab Aliand Kasem Ali are sons of Late 

Safed Ali, were the original owners pattadars of the land 

measuring 4 Bighas 4 Kathas 11 Lessas covered under Dag 

no-91 and land measuring 2 Bighas 2 Kathas 00 Lessas 

covered under dag no-92 (in total land measuring 7 Bighas 

1 Kathas 11 Lessas of Annual khiraj Patta No.4 of Village-

Kacharipam, Mouza-Mahabhairab, Dist-Sonitpur, Assam. 

That Amsor Ali and Isab Ali were unmarried and they have 



died long years back and their only brother Kasem Ali 

became the sole owner of the entire Suit property. The 

Kasem Ali had 7 sons namely Iman Ali, Samsul Ali, Hanif 

Ali, Maktul Hussain (since deceased) Kalimuddin and the 

defendants namely Ramzan Ali and Miya Hussain. Maktul 

Hussain died leaving behind his legal heirs name Saiful 

Islam, Sirajul Islam, Mazibur Rahman, Afazul Islam and 

Sahabul Islam i.e. Plaintiff No’s 5,6,7,8 and 9 of the suit.  

 After death of Kasem Ali, petitioners and Opposite 

party No.1 & 2 became the joint owners of the suit land. 

During settlement operation the old Dag No-91 has been 

renumbered as 104 and Dag No.92 has been renumbered 

97. Due to the urgent need of money, the Petitioner No.1 

has borrowed Rs.1,50,000/-  from the Opposite Party No.1 

and during the process opposite party No.1 obtained 

signatures in stamp paper in presence of the witness 

Kalimuddin i.e. Petitioner No.4 and Md. Osman Goni and 

later petitioners came to know that the Opposite Party 

No.1 has fraudulently and clandestinely prepared a forged 

Deed of Sale over the 2 Bighas of land out of the suit land. 

 The Opposite party No.1 is a primary school teacher  

and on the other hand the petitioner No.1 is an illiterate 

man cannot read and write but somehow he can managed 

to sign. Therefore, taking advantage of the illiteracy of the 

petitioner No.1 as well as the witness, the defendant No.1 

prepared a purported and forged deed of Mortgage in his 

favour. 

 The Schedule A land is undivided and all the legal 

heirs i.e. the petitioners and opposite parties have equal 



shares over the Schedule A land but when the certified 

copy of Jamabandi for submitting the same before the NRC 

Authority, it came to the knowledge of the petitioners that 

the opposite parties have clandestinely and conspiringly 

applied before the Circle Officer, Tezpur Revenue Circle 

Office, for changing the class of land from Eksonia to 

Myadi land for the Schedule –B land. Thereafter, the Circle 

Officer, Tezpur Revenue Circle on 31.07.2012 passed an 

order and accordingly Dag No.104 has been renumbered 

as 169 and changed the class of land to Myadi Patta no. 92 

in the name of Opposite Party No.1 and remaining land 

measuring under Eksonia Dag No.104. 

 The opposite party No.1 initiated a partition case 

before the office of the Circle Officer, Tezpur Revenue 

Circle for partition between the two opposite parties over 

the 3 Bighas of land i.e. Schedule B land and a partition 

case vide 171/2013-14 was registered and thereafter 

illegally and conspiringly without serving notice to the 

petitioners partitioned the Schedule B land vide order 

dated 05.02.2015 and accordingly 2 Bighas of land has 

been separated in the name of Opposite Party No.1 and a 

new Dag No.179 and another 1 Bighas of land out of 

Schedule B land remained in the Opposite Party No.2. 

Thereafter the opposite parties again managed illegally and 

conspiringly to get their names in mutated clandestinely by 

undue process without any mutation proceedings. After 

getting the knowledge, the petitioners raised issued before 

the opposite parties on 04.11.2019 but they threatened the 

petitioners to file case against the petitioners. 



 The opposite parties with an ulterior motive by 

means of illegal practice with the help of some vested 

interest people clandestinely caused the partition of the 

land and to cheat the petitioners. 

 That the opposite parties are not the sole owners of 

the Schedule A land and no formal or informal partition has 

been made over the schedule A land. The opposite parties 

have been trying to threatening to dispossess the 

petitioners from the Schedule B land and trying to take 

forcible possession by engaging his men and agents within 

a short but the petitioners somehow could able to resist 

the opposite parties.    

 Finding no alternative, the instant suit was filed for 

permanent injunction  

 The opposite partes filed the written-objection and 

stated that the instant petition is not maintainable in laws 

as well as facts. The opposite party denied the allegation 

leveled against them in the petition. They pleaded that 

Kasem Ali was not the owner of the land as the State of 

Assam is the owner of Annual Patta land. Petitioner No.1 

on 11.04.2007 entered into written agreement for sale of 

land measuring 2 Bighas covered by Annual Patta No. 4 to 

Opposite Party No.1 on sale consideration amount of 

Ts.1,50,000/- in presence of witnesses Kalimuddin, Abdul 

Aziz Khan, Md. Osman Goni and the opposite party No.1 

paid an amount of Rs.85,000/- and on 17.05.2007 paid Rs. 

30,000/- to the petitioner No.1. On 20.05.2007 the 

opposite party No.1 paid remaining amount of balance of 

Rs. 35,000/- to the petitioner No.1 and on the same day 



petitioner No.1 executed a Deed of Sale in favour of 

opposite Party No.1 and delivered the possession to the 

Opposite Party No.1. Opposite parties have been in khas 

possession of the schedule B land by cultivating the same. 

Opposite parties also filed petition for settlement of land in 

their favour as Periodic Patta land and the petition was 

registered as Myadi Case No.01 of 2012-13 and after 

making enquiry as to possession of the land vide order 

dated 31.07.2012 passed by the Circle Officer, Tezpur 

Revenue Circle, the land measuring 3 Bighas settled with 

the Opposite Parties as Periodic Patta land from Annual 

Patta No.4 of village- Kacharipam, Mouza- Mahabhairab. 

The partition had been done in Partition case No.171/2015 

on 05.02.2015 of periodic patta and not of Annual Patta 

land. After the settlement of periodic patta the Opposite 

parties become sole and absolute owners and title holders 

thereof.  The petitioners have not made the daughters of 

the Kasem Ali as parties to the suit, hence liable to dismiss. 

Petitioners have no right, title, interest and possession over 

the schedule B land. As such the injunction petition is liable 

to be dismissed. That the petitioners have no clear right, 

title, interest and possession over the suit land and such 

they are not entitle injunction as prayed for. Hence, prayed 

therefore that the Honourable Court may be pleased to 

reject the injunction petition with cost.                                     

 Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 

injunction petition, and the other documents filed by the 

plaintiffs/petitioners.  



 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination :  

(i) Whether there is a prima-facie case in favour 

of the plaintiffs/ petitioners ?  

(ii) Whether balance of convenience is in favour 

of the plaintiffs /petitioners ?  

(iii) Whether the plaintiffs/petitioners are going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction 

against the defendant/opposite party ?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

 (1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 

there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  



 (2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 

irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

 (3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

 I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the plaintiffs/petitioners. In the instant case the 

petitioners have pleaded that the schedule A, B lands are 

owned and possesses by the petitioners. But, opposite 

parties illegally mutated their name and changed the class 

of land and tried to take forcible possession of the suit land 

and threatened the petitioners that they would take 

possessions of the suit land. The petitioners resisted them 

and somehow protected their possession.   The petitioners 

have right, title and interest of the suit land and 

continuously possessing the suit land without any 

interruption and the opposite parties without having no 

right, title and interest over the suit land, mutated their 

names in records of right and tried to dispossesses the 

petitioners from the suit land.                                           

 After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

plaintiffs are possessing the Schedule A, B land. As such, at 

the first sight of the entire case-record it appears that 

there is a prima facie case in favour of the petitioners.  



 In the instant case, it is found that the petitioners 

has claimed right, title and interest over the suit land and 

also stated that they are in possession therein. But, the 

Opposite parties trying to dispose them with illegal motive. 

The petitioners had produced the copies of Annual patta, 

jamabandi, Khajna recipt etc. of the suit land. As such it 

can be held that the petitioners have a prima facie case in 

their favour and the same has potential of being decreed in 

favour of the petitioners. Moreover, as it is already 

submitted that they have possession over the suit land 

therefore if they are evicted forcefully and during pendency 

of the suit the nature and character of the suit land is 

transformed then it will be the petitioners, who would 

suffer greater inconvenience and irreparable loss.  

 From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

plaintiff. But simultaneously, it is also to be born in mind 

that the defendants are contending that the above 

disputed land is purchased by him and also produced deed 

of sale whereby they had purchased the suit land. So, 

considering the rival pleadings of both the parties, I am of 

the considered view that if an order to maintain status quo 

of the suit land is passed, it will be just and proper.  

 Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

including Schedule-B land as on today and no party will 

change the nature, character or feature of the disputed 



land nor any party during pendency of suit shall dispose 

the disputed land.  

 With the above observation and order, the instant 

Misc. (J) Case stands disposed of accordingly. 

 


